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Understanding, Forecasting and Challenging
Penalties Issued by the Board of Medical Examiners

by Alma Saravia and John Zen Jackson

The Legislature created the New Jersey State Board of Medical Examiners (BME)
to regulate the more than 33,000 physicians, podiatrists, and other health
professionals in New Jersey. The BME has broad statutory and regulatory
authority over its licensees, including the imposition of discipline. Very few
cases result in the revocation of a license; the BME, like other licensing boards,

has power to impose a range of penalties.

s detailed below, most licensees enter into a
consent order rather than fight the charges
at a hearing or through judicial review. The
BME has imposed disciplinary sanctions
notwithstanding that there was no patient
harm. The New Jersey Supreme Court has
confirmed the proposition that the BME may even revoke a
physician’s license despite the lack of direct patient harm.

Board of Medical Examiners Background

The BME is authorized to investigate any questionable con-
duct of a licensee, and may deny, suspend, or revoke a license.
The governor may appoint 21 members to the BME, includ-
ing: 12 physicians, a podiatrist, a bioanalytic lab director, a
physician'’s assistant, a nurse midwife, a representative of the
governor, the commissioner of health and senior services, and
three public members. At the end of 2005, Acting Governor
Richard Codey appointed 10 new members to the BME.

In 2001, the Legislature granted the BME additional pow-
ers to investigate and discipline physicians.! It created the key
position of educational director, with the responsibility of
overseeing the continuing medical education program and
the monitoring and remediation program for physicians
deemed to have deficient skills.” These expansions in the
scope of the BME's authority are a response to well-publicized
concerns about patient safety and the perception that physi-
cians can move from state to state without being subjected to
disciplinary action.

A survey covering 30 years of BME records was published
in the 2003 New Jersey Law Journal. It found that the license of
only one in three physicians who had repeatedly committed
malpractice was revoked in that time period.?

Overview of the Disciplinary Process
Information regarding possible physician misconduct may
come to the BME in a number of ways. These include a report
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of a criminal conviction by a court clerk,
as well as reporting of adverse privilege
actions or malpractice settlements and
judgments by healthcare entities or
insurers. A patient, another healthcare
practitioner, or an insurer, may make a
complaint. Typically, the BME sends the
physician a letter requesting a written
response. Many disputes can be resolved
if a detailed explanation of the facts and
the applicable regulations or standards
of care are submitted to the BME.

The BME is permitted to conduct a
comprehensive investigation with
investigators. The BME may inspect a
physician’s office, subpoena medical
records, demand a statement under oath
or require the physician to appear
before a committee to respond to ques-
tions. A court reporter will be present to
transcribe the physician’s testimony
under oath. The BME relies heavily
upon comments made to an investiga-
tor or before a committee when decid-
ing whether to bring a formal charge.

The BME is authorized by law to find
that there is no cause for disciplinary
action. On the other hand, it may
immediately file a complaint with an
order to show cause for a temporary
license suspension if it determines that a
physician is an imminent danger to the
public. If the BME determines that the
complaint warrants corrective action
but is insufficient to meet the minimum
proof requirements for initiating a pub-
lic disciplinary action, it may issue a let-
ter of warning, reprimand, or censure
pursuant to N.J.S.A. 45:1-22. The most
likely course of action is that the BME
seeks to negotiate a consent order with
the physician.

When the matter is not settled with
the entry of a consent order, the BME
takes formal legal action by filing a com-
plaint that is transmitted to the Office
of Administrative Law (OAL) as a con-
tested case for a hearing. The adminis-

trative law judge (ALJ) makes findings of
fact and conclusion of law, and recom-
mends disciplinary and financial sanc-
tions. The BME prevails if it proves its
case by a preponderance of the evi-
dence.* The BME may adopt, reject or
modify the ALJ’s recommendation in a
formal order, after reviewing the record
and considering any exceptions, objec-
tions, and replies filed by each party
pursuant to N.J.S.A. 52:14B-10(c). In
some instances, the BME has rejected
the ALJ's findings or conclusions.

Statutory Framework for
Professional Discipline

In enacting the Uniform Enforce-
ment Act, the Legislature authorized the
BME to “suspend or revoke” a license in
the circumstances of a broad range of
statutorily identified misconduct.® For
physicians as well as other licensed pro-
fessions and occupations, the grounds
for the discipline of revocation or sus-
pension include:

e Dishonesty, fraud, deception, mis-
representation, false promise or
false pretense;

¢ Gross negligence, gross malpractice
or gross incompetence that dam-
aged or endangered the life, health,
welfare, safety or property of any
person;

e Repeated acts of negligence, mal-
practice or incompetence; and

¢ Engaging in professional miscon-
duct “as may be determined by the
board.” '

In addition, revocation or suspension
may be imposed when there has been a
revocation or suspension in another
state for reasons consistent with the
statute, or where a licensee has been
convicted of or engaged in acts consti-
tuting any crime or offense involving
“moral turpitude or relating adversely”

to the practice of medicine. Such disci-
pline also may be dispensed if a licensee
violated or failed to comply with the
provisions of any act or regulation
administered by the BME. The statute
contains additional specifications of
conduct warranting revocation or sus-
pension, including impairment from
medical cause or substance abuse, as
well as other violations of statutory and
regulatory provisions.

Some of the grounds for revocation
or suspension appear to be nebulous
and undefined. However, the cases have
rejected challenges to the concepts of
“good moral character” or “professional
misconduct” as
vague.® Indeed, the New Jersey Supreme
Court has rejected the assertion that
because certain conduct had not been
specifically referenced by the Legislature
as unprofessional conduct, it could not
be the basis for a revocation proceeding.
The Court entrusted the licensing body
with the authority to define such unac-
ceptable conduct, seemingly even on an
ad hoc basis.”

The distinction between an error that
might be negligent and “gross negli-
gence or gross malpractice” is often elu-
sive, The BME may charge a physician
with gross negligence, gross malprac-
tice, or gross incompetence.* It also may
discipline a physician for repeated acts

unconstitutionally

of negligence, malpractice or incompe-
tence.’ To understand the elements of
these offenses one must review not only
case law but also decisions of the OAL
and BME consent orders.

The exact meaning of the terms
“gross malpractice” and “gross negli-
gence,” which connote something
beyond mere negligence or malpractice,
is left to the judgment of the BME."
Repeated acts of negligence or gross neg-
ligence also may provide a basis for dis-
cipline by the BME.

Unlike a civil malpractice action,
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when the negligence standard is used in
a disciplinary setting resulting damages
are not necessary. Indeed, the OAL has
repeatedly held that “findings of gross
and repeated negligence in the context
of disciplinary hearings need not be
accompanied by proof of actual harm
to any patient.”" On the other hand,
“medical malpractice alone is not a
basis for the Board of Medical Examin-
ers to interfere with a physician’s
license to practice.”*

As the role of the BME is to protect
the public from shoddy and incompe-
tent providers of medical services, rather
than to provide a forum for the recom-
pense of injury, the BME need not find
that injury followed upon gross or
repeated acts of malpractice, negligence
or incompetence. In part this is because
the BME must act to protect the public
from future misconduct by a physician
shown to have committed significant
acts of negligence and/or gross negli-
gence in the past.

Some of the decisions have dealt with
distinctions drawn between gross negli-
gence, malpractice or in\competence
under NJ.S.A. 45:1-21(c), and repeated
acts of negligence, malpractice or incom-
petence pursuant to N.J.S.A. 45:1-21(d).»
Ordinary negligence, malpractice or
incompetence has been held to include
conduct involving a failure to exercise
the degree of care, knowledge and skill
ordinarily possessed and exercised in
similar situations by the average mem-
ber of the profession practicing in the
field" or when there has been a deviation
from normal standards of conduct.”

Gross negligence, malpractice or
incompetence has been construed to
mean conduct “beyond such [deviation
from normal standards of conduct],”
although just “how far beyond has been
left to the judgment of the Board.”*
Conduct rising to the level of gross
activity also has been described by the
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New Jersey Supreme Court as the sort of
activity that represents a conscious and
reckless indifference to the health and
safety of a patient, or a patently wide
departure from accepted standards of
care and treatment.”

To establish a violation of N.J.S.A.
45:1-21(d), the proofs must demonstrate
repeated acts of negligence, malpractice
or incompetence. Unless the characteri-
zation as gross is present, a single act
will not give rise to a statutory trans-
gression. However, in order to find a
violation of N.J.S.A. 435:1-21(c) or
N.J.S.A. 45:1-21(d), there is no require-
ment that proof of injury or harm to the
patient be shown.' Although a 1980
BME decision seemed to require a find-
ing that there be a “compensable
injury” in order to establish a violation,
this view was subsequently repudiated
by the BME itself.

It is long established that licensed
physicians must be qualified, compe-
tent, and honest, and must conduct
themselves in a professional manner.? It
has been the BME's position that there is
no need to prove mens rea, and that to
establish a violation of N.J.S.A. 45:1-
21(b) involving fraud, misrepresenta-
tion, or other dishonest or deceptive
conduct, the traditional common law
elements need not be shown. Findings
of deception, fraud, false pretense and
misrepresentation, or negligence do not
require proof of willfulness or intent to
deceive. A claimed absence of intent

1nay be considered only in mitigation of

penalties.”? However, this legal position
has not been subjected to meaningful
judicial review.”

Possible Penalties

The filed consent orders as well as
final orders in contested matters, are
available on the BME’s website dating
from the 2002 time period to present.”
A review of 150 of these consent orders

reflects the wide range of disciplinary
actions imposed upon licensees—
including those where there were simi-
lar allegations. There is no consistent
and predictable pattern.

A typical consent order includes a
stayed or active period of suspension,
attendance at an ethics or record-keep-
ing course, proof of clinical compe-
tence, participation in the Professional
Assistance Program (for physicians with
substance abuse issues) and assessment
of costs and penalties. Less than 10 per-
cent of those consent orders resulted in
the revocation of the physician’s
license. All consent orders must be
reported to the National Practitioners
Data Bank.

When there is proscribed misconduct,
in addition to revocation or suspension,
the Legislature authorized “additional or
alternative penalties” to revocation or
suspension in the form of letters of warn-
ing, reprimand or censure, as well as civil
monetary penalties and orders for correc-
tive action.” The civil monetary penalties
are currently $10,000 for the first offense
and $20,000 for the second and “each
subsequent violation.”* Under the Uni-
form Enforcement Act, each act in viola-
tion of the statute or applicable
regulations constitutes a “separate viola-
tion” and is to be deemed a “subsequent
violation” when there has been a prior
order entered. There also is a subsequent
violation when the person is found in a
single proceeding to have committed
more than one violation of any regulato-
Iy provision.

While authorizing a range of disci-
pline and penalties, the Legislature did
not provide any guidelines for where on
the continuum of discipline a decision
should be made. That decision was left
to the discretion of the administrative
agency or regulatory board. That deci-
sion, however, is subject to judicial
review. The realistic expectation is that



such review will be limited and deferen-
tial. As with any state agency, the basic
paradigm is whether there is substantial
credible evidence to support the find-
ings, and whether the decision is arbi-
trary and capricious.

The act regulating professional con-
duct is deemed remedial, and should
be enforced in such a way as to reme-
dy wrongs that may have been
committed by a licensee in the past,
and to prevent the commission of
future wrongs. The primary purpose of
sanctions such as license suspensions
is to reform and rehabilitate, and to
protect the public until rehabilitation
has been achieved. Punishment is not
a primary purpose of the legislative
design.” Nonetheless, even brief sus-
pensions can bring about catastrophic
collateral consequences.

Judicial Review

In In re Polk,” the Supreme Court dis-
cussed the standard for judicial review
of a sanction imposed by an administra-
tive agency such as the BME. The court
has the inherent authority to alter a
sanction in order “to bring the agency
into conformity with its delegated
authority.” It would “interpose its views
only where it is satisfied that the agency
has mistakenly exercised its discretion
or misperceived its own statutory
authority.” Ultimately, the Court sum-
marized the test in reviewing adminis-
“whether such
punishment is ‘so disproportionate to
the offense, in the light of all the cir-
cumstances, as to be shocking to one’s
sense of fairess.”’

In Polk, the Court concluded that the
sanction of revocation for a physician
who had sexually abused female
patients was within the BME’s statutory
discretion. However, it concluded as “a
matter of simple fairness” that the case
had to be remanded because the BME

trative sanctions as

had reached a fixed determination with-
out giving sufficient consideration to
mitigating circumstances. In that
regard, the Supreme Court’s comment
in Polk is important:

It is therefore an essential element of
the legislatively designed administra-
tive regulatory scheme that the Board,
in a disciplinary proceeding, scrupu-
lously consider all factors relevant to
continued licensure. it must, further-
more, meticulously weight the public
interest and the need for the contin-
ued services of qualified medical doc-
tors against the countervailing
concern that society be protected from

professional ineptitude.”

It is unusual for a court to overturn
the sanction imposed by a medical
board. It was done in Polk. It also was
done in In re Fanelli® where the BME
had revoked the physician’s license
based on his having pled guilty to a
conspiracy charge involving funds in a
pension fund. The BME had failed to
make an appropriate inquiry regarding
the “knowledge, whether actual or con-
structive” of the embezzlement, which
had been done by someone else. The
Court also directed that there be con-
sideration of “the relationship between
his crime and the activities regulated by
the Board.”

In reversing the order of revocation
and remanding it to the BME for further
consideration, the Supreme Court
commented:

the Board retains the discretion to
subject to
review, whether discipline should be

determine, appellate
imposed and, if so, the quantum of
“that discipline.
These were both procedural reversals,
not done on the merits of the substan-
tive challenge as excessive punishment.

The Supreme Court reiterated its adher-
ence to the “shocking” standard in its
more recent decision of In re Zahl®
There, the physician had been found to
have engaged in a multitude of dishon-
est acts, including billing violations and
recordkeeping irregularities, as well as
misstatements in a personal disability
income insurance claim.

In an unreported opinion the AppeI-
late Division had upheld the BME's
findings of misconduct but had con-
cluded that the punishment of revoca-
tion was “excessive” and “unduly
harsh,” especially in light of the con-
ceded absence of patient harm from the
physician’s conduct. The Supreme
Court disagreed and remanded the mat-
ter to the BME for entry of an order
revoking Dr. Zahl’s license.

It rejected without any extended
analysis the argument that because
other physicians who had engaged in
fraudulent behavior and been subject to
license revocation also had caused
patient harm, the discipline in his cir-
cumstance was disproportionate. The
Court stated that the presence of patient
harm in those other matters did not
make it “inappropriate” for the BME to
revoke the license. The BME did not
make its decision “in a vacuum,” but
based on “the individual circumstances
of his case.”*

A result may be shocking to one’s
sense of fairness
imposed is so grave in its impact on the
individual subjected to it that it is dis-
proportionate to the misconduct,
incompetence, or moral turpitude of
the individual, or to the harm or risk of
harm to the public generally or threat-
ened by the derelictions of the individ-
ual. It would seem that comparing the

if the sanction

misconduct at issue with the disci-
plinary outcomes of other licensees
with data that might be obtained from
the BME’s own decisions should pro-
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vide the groundwork for making an
argument regarding excessive or dispro-
portionate penalties. However, the case
law does not support that intuitive
sense.

As in Zahl, other courts have rejected
the attempt to make such a compara-
tive analysis. For example, in the New
York decision of Abdelmessih v. Board of
Regents,* the court stated that “penal-
ties need not be meted out with mathe-
matical precision.” Showing that an
agency had imposed “differing penal-
ties among licensees for ostensibly sim-
ilar transgressions” did not satisfy the
“shocking” standard.

The variation on that argument that
less severe penalties had been imposed
on supposedly more egregious conduct
also has failed. Indeed, the equating
and ranking of types of misconduct
may be beside the point. The courts
have applied the tenet that “each case
must be judged on its own facts and cir-
cumstances.”*

There are rare instances in which a
court has overturned a penalty as truly
shocking. A surprising number of them
have been in New York, which also uses
the “shocking to one’s sense of fair-
ness” test.

The penalty of revocation was “exces-
sively harsh” in Sarosi v. Sobol.* There, an
obstetrician-gynecologist had pleaded
guilty to violating a statute prohibiting
placement of a child for adoption. The
adoptive parents subsequently killed the
child. The reviewing court concluded
that the penalty was excessively harsh,
arbitrary, and capricious. It also noted
that the physician was “an extremely
competent and highly regarded physi-
cian with a heretofore unblemished
record” who had violated a relatively
obscure statute, The court remanded the
matter for reconsideration.

In Colvin v. Chassin,* the court found
a revocation “excessive,” where the
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physician had demonstrated deficiencies
in his performance as a radiologist, but
there was no issue regarding his compe-
tency as a general practitioner. The court
found that a limitation on the scope of
the physician’s practice would have been
appropriate.

The penalty of revocation was
reversed in Sarfo v. DeBuono.*® There, a
pediatrician had filed a false report with
a hospital regarding his Medicaid status
by answering no to a question regarding
suspension from the program. The court
noted that “nowhere in the record is
there evidence that petitioner’s miscon-
duct related to his ability to practice
medicine or his skill as a physician.”

The court concluded:

While there is no question that peti-
tioner's error in judgment in misrepre-
senting his Medicaid status was a
serious one that deserves punishment,
we do not believe, under the circum-
stances presented herein, that peti-
merited  the

tioner’s  conduct

revocation of his medical license.®

Similarly, in Addei v. State Board for
Professional Medical Conduct,” the court
reversed the revocation of a physician’s
license. The physician had been charged
with sexual misconduct and entering
false information on an employment
application with a hospital.

The court stated:

While petitioner’s misconduct was seri-
ous and merits discipline, we are of the
view that this case is one of those rare
instances where revocation is ”so
incommensurate with the offense as

to shock one’s sense of fairness.”*

The court reviewed the misconduct
and further commented:

Additionally, there is no direct evi-

dence that patient care was impacted,
and nowhere in the record is there evi-
dence that his misconduct related to
his ability or skill as a physician, a pro-
fession that he has practiced for over
30 years.

More recently, the sanction of revoca-
tion was found excessive in Eley v. Medi-
cal Licensure Commission of Alabama.”
The charges involved performance of
unnecessary diagnostic tests and surgical
services, including the use of pain medi-
cations. The court rejected the argument
that “'it is totally up to the Commission
to set the punishment.”” While recogniz-
ing the statutory discretion of the regula-
tory body, the court stated:

After carefully reviewing the record,
we agree with the finding of the trial
court that the sanction imposed was
too harsh a penalty; we do not agree
with the holding of the trial court that
it was precluded from acting upon
that finding. Because we conclude
based on the record presented that
the sanction imposed by the Commis-
sion revoking Dr. Eley’s medical license
was excessive and disproportionate to
the wrong he committed, that sanc-
tion is due to be reversed.

The case was remanded to the agency
for “a more appropriate sanction.”

Terminology such as “shocking to
one’s sense of fairness” involves a sub-
jective response to the situation present-
ed. This terminology has persisted for
many years, and through many cases.
Such language reflects difficulty in artic-
ulating an objective standard. There is
no simple litmus test. A challenge to the
extent of a penalty as excessive or inap-
propriate is extraordinarily difficult in
the absence of procedural or evidential
defects in the proceedings charging the
misconduct. This is especially the case



when the misconduct is multi-faceted
and not an isolated occurrence.

Conclusion

An isolated or insignificant misad-
venture is not likely to bring a physician
under scrutiny by the BME. However,
when embroiled in a disciplinary mat-
ter, the physician must recognize the
need for legal representation in this
environment. For example,
appearance before a BME Preliminary
Evaluation Committee, many physi-
cians volunteer information in the spirit
of being cooperative. This strategy is
usually not very effective, and needs to
be balanced with an awareness of the
potential pitfalls.

There are a number of factors that
lead to the reality that most matters
commenced before the BME result in
the entry of a consent order. Among
these is the limited scope and deferen-
tial standard of judicial review. While
recourse to the courts is theoretically
available, it is often illusory. 52

in an
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